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WIVSCONS'!N OPEN MEETINGS LAW

§§19.81-19.98, Wisconsin Statutes

PURPOSE
Toenable the public to know about and attend meetings of state and local governmental bodies, and to require
documentation of certain actions taken at suchmeetings. To ensure that meetings of governmental bodies are held
inplacesreasonably accessibleto the public, and that they are open to the publicunless otherwise expressly provided

bylaw.

DEFINITIONS; COVERAGE
A. Meetingsunder the Open Meetings Law

1. Ameetingisa gathering of members of a governmental body for the purpose of exercising responsibilities
and authority vested in the body. The courts apply a purpose test and a numbers test to determine if a
meeting occurred.

2. Thepurposetestismet whendiscussion, information gathering or decision-making takes place on amatter
within the jurisdiction of the governmental body. Note that this testis met evenif no votes are taken; mere
discussion orinformation gathering satisfies the test. Notice is therefore requiredif the numbers test (see
below)isalsomet. »

3. Chance gatherings, purely social gatherings, and joint attendance at conferences, where the niumbers test
ismet, are notmeetings if business is not conducted (thatis, if the purpose testis not met).

4. If one-half of the members of the body-are present, there is statutorily presumed to be a meeting. This
presumption can be overcome by showing that the purpose testwas not met or thatan exception applied.

5. If less than one-half of the members of the body are present, but there are enou ghmembers to determine
the outcome of an action, a meeting occurs if the purpose testis met. For example, since amending an
adopted budgetrequires a two-thirds vote, ameeting occurs when one-third plus oneof the members meet
to discuss the matter. :

- 6. Limitedexceptionsto whena “meeting” occurs under the Open Meetings Law have been created for town
boards, town sanitary commissions and drainage boards gathering atsites. The town board may gatherat
the site of a public works project or highway, street or alley project approved by the board for the sole
purposeof inspecting the work, withoutfollowing theusual notice, accessibility and other requirements under
the Open MeetingsLaw. To comeunder this exception, the town chairpersonor designee mustnotify news
mediaby telephone or fax of the upcoming inspection, if the media have filed a written request for notice of
“suchinspectionsinrelation to that project.” Also, after the inspection, the chairperson or designee must
submitareport describing the inspection at the next town board meeting. No town board action may be
taken at the inspection site. The same exception and requirements apply to town sanitary commissions
gathering at one of their public works projects, with the notice and reporting duties performed by the
commission presidentor designee. A similar provision applies to drainage district boards gathering at

specifiedsites.
B. Local governmental bodies subjecttothe Open Meetings Law .
1. County, village, and town boards and city councils, and all their committees, commissions, and boards, such

as housing authorities or human services boards, are subject to the law.
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2. Special study committees and other advisory committees setup by alocal officer, thelocal government, or
by abody ithas created are also subject to the law. (Citizen members are covered by thelaw.)

- 3. Alocal body conducting collective bargainingis notsubject to thelaw. However, notice of reopening a
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collective bargaining agreement must be givenunder the Open Meetings Law and finalratification ofthe
agreement must be done in open session under such law. o

4. Themaintestof whether thelaw applies to alocal body is whether it was created by alocal governmental
body oralocal officer, including mayors and county executives. Insome cases abody, suchas aneconomic
development corporation, may performpublic dutiesand be sointertwined with alocal governmentunit(e.g,
financed primarily by public monies) thatitis deemeda “quasi-governmental corporation” subject to the
law, even thoughitwas not created by alocal governmental body orlocal officer.

NOTICE AND ACCESS
The place of meeting must be reasondbly accessible to the public, including persons with disabilities.
Public noticeisrequired andmay be accomplished by posting. (A minimum of threelocations isrecommended.)

- Paid, published notices are norrequired by the Open Meetings Law, but other specific statutes may require therm.
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Ifnotices are published, postingis stillrecommended.
Atleasta24-hour noticeisrequired; however, if 24 hours isimpossible orimpractical for good cause, a shorter
notice may be given, butin no case may the notice be less than 2 hours.

Notice, which may be by phone or fax, mustbe provided to any mediarequesting it. Notice must beprovided
tothe governmental unit’s official newspaper, or, if there is no official newspaper, itmustbe senttoanews

medium likely to give noticein the area. »
A separate notice for eachmeeting isrequired;a general notice at the beginning of the year is not sufficient.

Notice mustspecify thetime, date, place and subjectmatter of the meeting. Suchnotice mustbe specificenough

tolet peopleinterested inamatterknow thatit willbe addressed. Ifa closedsessiononanitemis anticipated,
notice of suchitem and closed sessionmust be given, and the statutory citation allowing closure shouldbecited.
Consideration of matters in open and closed sessionis limited to the topics specified in the notice. However,
the notice may provide foraperiod of “public comment.” During this period the body may receive information
from members of the public and discuss such matters (but may not take action on themunless properly noticed).
The meeting must be open to all persons, except when closed for specific purpose(s) accordingtolaw (see

following).

PERMITTED. EXEMPTIONS FOR HOLDING CLOSED SESSIONS
Deliberating considering a case which was the subjectofa quasi-judicial hearing. [§19.85 (1)(a)] Note: this
exemption mayrarely beusedinlightof recent judicial interpretation.
Considering dismissal, demotion, licensing, or discipline of apublic employeeorlicensee. [§19.85 (1)(b)]
Considering employment, promotion, compensation, or performance evaluationdata ofan employee.

[§19.85 (1)(c)]

Considering specific applications of probation or parole, or strategy for crime prevention or detection.
[§19.85(1)(d)] ‘
Deliberating or negotiating the purchase of public property, investmentof public funds, or whenothercompetitive
orbargaining reasons exist. [§19.85 (1)(e)] . 4
Considering financial, medical, social or personal histories or disciplinary data of specific persons which
would belikely tohave asubstantial adverse effect onthereputation of a person. [§19.85(1)(D)]
Conferring withlegal counsel about strategy regarding cuirent or likely litigation. [§ 1 9.85(1)(g)]
Considering arequest for confidential written advice from alocal ethics board. [§19.85 (1)(h)]
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CONDUCTING PERMITTED CLOSED SESSIONS
Notice of a contemplated closed session must describe the subject matter and should specify the specific
statutory exemption(s) allowingclosure.

Thebody mustinitially convene in opensession.
To convenein closed session (from open session), the premdm g officer must first announce the specific

statutory exemption(s) and the nature of business for the closed session. Then, amotion mustbe made and a
recorded vote taken.

Onceabody convenesinclosedsessionitmay notreconvene inopen session forat least 12 hours, unless public
notice of itsintent toreturn to open session was givenin the original notice of the meeting. Ifnotice of areturn
to open session was not provided in the meeting notice, the body should place the closed session at the end
ofthe agenda. -

Thebodymay gointoanunanticipated closedsession, iftheneedarises, onanitem specifiedinthe publicnotice.
In such case, the closed session item should be placed at the end of the agenda because the body cannot
reconveneinopensession withouthaving given priornotice. This provision on unanticipated closed sessions
is verynarrow. Whenevertime allows, the 24- hour noticeprovision mustbe followed, orata minimum, when
thereis good cause, the 2-hournotice can be used to give an amendednotice of the meetingindicatingaclosed
sessionon anitem thatwasnot previously anticipated. ’

Motions and decisions mustberecorded. Whenever feasible, votein open session.

The body may consider only the matter(s) for which the session was closed.

VOTING AND RECORDS
A member of a governmental body may require that each member’s vote be ascertained and recorded.
Certain statutes may require that each member’s vote be recorded. For example, motions, seconds, and the
votes of each member to convene in closed session must be recorded.
In general, motions, anyroll call votes, and vote results must berecorded, preserved andmadeavailable to
the extent prescribed in the Public Records Law. 4
A verynarrow exception allows secret balloting for the election by a governmental body of the officers of such
body.For example, acity councilmay so electits president and a committee may so electits chair (unless the
chairis otherwise designated). This narrow exception does not allow secret balloting to fill offices of the
governmental unit, such as vacancies in the office of chief executive officer oron the governing body.

: SUBUNITS ,
Subunits are created by the parentbody and consist of members of the parentbody.
Generally, meetings of subunits are subject to the Open Meetings Law.
(1) However, asubunit, such as a committee of a governing body, may meet without priornotice during the
parentbody’s meeting, during itsrecess, orimmediately after the meeting to discuss noticed subjects of the
parentbody’smeeting.
(2) Toallow the subunit tomeet without prior notice, the presiding officer of the parent body must publicly
announce the time, place, and subject matter (including any contemplated closed session) of the subunit.
Members of aparentbody may attend closed sessions of a subunit unless the rules of the parentbody provide

otherwise.

VIOLATIONS AND LIABILITY
Allmembers are covered by thelaw. E.g., ifacommittee consists of two governing body members and
one citizen member, the law applies to the citizen member just as it does to the other members.
Each member of the body should determine, atthe beginning of each meeting, that the meeting had proper
notice. During meetings members should make sure thatclosed sessions are closed properly, and that they vote
against going into any improper closed session. Members who vote againstconvening aclosedsession may

still participateinthe closed sessionifitisheld.




. Board, council, commission, and committee members individually or as a group.can be sued for alleged

violations. : ’
. Forfeitures ($25-$300) can be levied against governmental body members who break thelaw. Noreimburse-

ment for forfeituresis allowed.
Courts may void any actions taken by the body atan illegal meeting:
Media and persons unhappy with actions of the body are themost likely to bring complaints of open meeting

violatiors.
. Useful protection can comefrom aclerk’slog documenting propernotice, particularly when shorter notice is

givenorthenoticeis amended.

Advice is available from your corporation counsel, district altorney, municipal
attorney, or the Wisconsin Department of Justice.

Edited by attorney James H. Schneider, UWEX Local Government Center

v Phone (608) 262-9961
University of Wisconsin-Extension Fax (608)265-8662
610Langdon Street, 229 Lowell Center )

_ Madison, WI 53703

Local GovernmentCenter




